
 
 City of Elkins 

Board of Zoning Appeals 
April 2, 2026 

4:00 PM 
Phil Gainer Community Center 

142 Robert E. Lee Ave. Ext. 
 

 

 

 
 

AGENDA 
1. Call to Order and Roll Call 
2. Public Comment 
3. Minutes 
  a. Proposed minutes for the meeting of October 23, 2025 
4. Reports 
5. New Business 
  a. Election of officers for 2026 
  b. 

Training Scenario Review: Variance Standards and Self-Created Hardship in 
Fairmont/Saunder Case 

6. Announcements 
7. Adjournment 
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CITY OF ELKINS 
AGENDA ITEM REPORT 

 

 

Meeting Date: April 2, 2026 

Section: Minutes 

Category: Action Item 

Agenda Item Name: Proposed minutes for the meeting of October 23, 2025 

Recommended By: City Clerk 

Summary: Minutes proposed for the referenced meeting  

Fiscal Impact: n/a 

Recommendation: Consider for approval 

Attachments: 1. board of zoning appeals - 2025_10_23 - minutes_proposed 
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BOARD OF ZONING APPEALS 
MEETING MINUTES 
 
216 Fourth Street 
October 23, 2025 
2:30 p.m. 
 
Present were Members: D. Turner (Chair), C. Norton (Vice Chair), L. Douglas, C. Friddle, and 
D. Parker (alternate). 
 
Also present were: S. Stokes (City Clerk and Recording Secretary) and G. Roberts (City 
Attorney). 
 
Members V. White and C. Schuler (alternate) were absent. 
 
MINUTES  

Friddle MOVED APPROVAL OF THE MINUTES OF THE MEETING OF MAY 22, 2025. The motion 
carried.     
 
Friddle MOVED APPROVAL OF THE MINUTES OF BZA HEARING 2025-01 (AUGUST 28, 2025). 
The motion carried.     
 
 
NEW BUSINESS 

The Board reviewed BZA Hearing 2025-01. No substantive changes to Board rules were 
proposed. 
 
The Board received training on the rules and duties pertaining to this body. 
 
 
 
The meeting adjourned at 3:25 p.m. 
 
 
 
 
____________________________    _______________________________ 
Name & Title       Signature 
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CITY OF ELKINS 
AGENDA ITEM REPORT 

 

 

Meeting Date: April 2, 2026 

Section: New Business 

Category: Action Item 

Agenda Item Name: Election of officers for 2026 

Recommended By: City Clerk 

Summary: § 152.025 POWERS AND DUTIES OF THE BOARD OF ZONING 
APPEALS.§ 152.025 POWERS AND DUTIES OF THE BOARD OF 
ZONING APPEALS. 
 At the first regular meeting each year, the Board of Zoning Appeals 
shall elect a chairperson and vice chairperson from its members. The 
vice chairperson shall have the power and authority to act as 
chairperson during the absence or disability of the chairperson. 
 
Note: there are no term limits on serving chairperson or vice 
chairperson.  

Fiscal Impact: n/a 

Recommendation: Offer nominations and vote to elect a chairperson and a vice 
chairperson 

Attachments: None 
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CITY OF ELKINS 
AGENDA ITEM REPORT 

 

 

Meeting Date: April 2, 2026 

Section: New Business 

Category: Presentation 

Agenda Item Name: 
Training Scenario Review: Variance Standards and Self-Created 
Hardship in Fairmont/Saunder Case 

Recommended By: City Clerk 

Summary: 
The Board will review a Board of Zoning Appeals case from another 
jurisdiction involving an appeal of a denied variance request for a 
garage constructed without permits and in violation of setback 
requirements. The variance was denied based on a finding that the 
hardship was self-created and that the property lacked the unique 
conditions required to justify a variance. 

This scenario is provided as a training exercise to reinforce the 
standards governing variances, with particular emphasis on self-
created hardship and the requirement that a variance arise from 
conditions unique to the property. 

  

Fiscal Impact: n/a 

Recommendation: Review and discuss training materials 

Attachments: 1. BZA Saunders matter training overview - 2026_03_23 
2. City of Fairmont - Saunders appeal - June Fairmont BZA - 

annotated 
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Elkins Board of Zoning Appeals 
Training Scenario: After-the-Fact Variance Request 
Scenario Summary 
A property owner constructed a garage without required permits and in violation of setback 
requirements, then applied for a variance to legalize the structure. 

The request was denied because the hardship was self-created, the property lacked 
unique physical conditions, and the structure could have been built in compliance. The 
applicant appealed that denial.  

Key Legal Standard (W. Va. Code §8A-7-11) 
A variance is a deviation from the minimum standards of the zoning ordinance. It: 

• Cannot permit a use that is otherwise prohibited  

• Cannot change the zoning classification  

The Board shall grant a variance only if it finds that the variance: 

• Will not adversely affect the public health, safety, or welfare, or the rights of 
adjacent property owners or residents  

• Arises from special conditions or attributes which pertain to the property and were 
not created by the applicant  

• Would eliminate an unnecessary hardship and permit a reasonable use of the land  

• Will allow the intent of the zoning ordinance to be observed and substantial justice 
done  

Key Lessons for Board Members 

Variances are not a remedy for violations 
An after-the-fact request does not justify relief if the statutory criteria are not met. 

Hardship must arise from the property 
The statute requires “special conditions or attributes” of the land itself, not personal 
preference or convenience. 

Self-created hardship requires denial 
If the applicant created the condition, the statutory test is not satisfied. 
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Reasonable use is the standard 
The question is not whether the applicant’s preferred project can proceed, but whether the 
property can be reasonably used without the variance. 

Neighbor support is not determinative 
The Board must make the required statutory findings regardless of public opinion. 

Apply all criteria, not just one 
All four statutory findings must be satisfied in order to grant a variance. 

Questions to Guide Deliberation 

• What is the claimed hardship, and what property condition creates it?  

• Was that condition created by the applicant?  

• Can the property be reasonably used without the variance?  

• Would granting the variance still observe the intent of the ordinance?  

• Would it adversely affect neighboring properties or the public?  

Bottom Line 
Under West Virginia law, a variance may be granted only when all required findings are met. 
If the hardship is self-created or not tied to the property, the Board should deny the 
request. 
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BOARD OF ZONING APPEALS 
STAFF REPORT 
PETITION # BZA 24-06 
PREPARED 6/6/2024 
 

 
BZA 24-06 - Staff Report - Page 1 

 

Introduction 
James Saunders is appealing a decision made by the 
zoning administrator, Shae Strait, that petition BZA 
24-05 for a setback Variance for an unauthorized 
new construction of a garage at 4 Freeland Street 
did not meet the minimum requirements under city 
and state code to obtain a Variance. The zoning 
administrator denied the variance request on 
grounds that the property did not have unique 
circumstances pertaining to the property and the 
circumstances were of the petitioners making. 

Existing Conditions 
This property is located at 4 Freeland Street. The 
property is zoned Neighborhood Residential. There 
is also General Residential and Main Corridor 
Commercial zoning nearby. Most nearby land uses 
are single-family dwellings with some commercial 
uses along nearby Route 250 / Fairmont Avenue. 
 
The dwelling at this property sits very close to the 
Freeland Street right-of-way, as do most nearby 
houses. According to assessor data, this house was 
built in 1881. Staff approximates that the front 
porch nearly touches the property line, and the 
front wall of the house sits no more than 8-10 feet 
from the front property line. This measurement is 
based on city mapping data. A map of the property 
can be found as an attachment. 
 
There is a gravel driveway to the right of the house 
and it also appears that the area in front of the 
porch has gravel on either side of the sidewalk and 
up to the street. 
 
This property has a large rear yard. There is another 
additional accessory structure located in the rear 
yard. Neighboring properties with very similarly 
sized homes and lots with similar topography have 
accessory structures, including garages. All other 

accessory structures on this street are located in 
rear yards. 
 

 
Figure 1 – Photo taken on 9/1/2024 by Steve Boyce 

Background 
Steve Boyce, a Code Enforcement Official for the 
City of Fairmont, on 9/1/2023 delivered notice of 
“working without required building or electrical 
permit(s)” to James Saunders stating that the 
building must be approved by the Planning & 
Development Department, that he must apply and 
be approved, or remove the building. Figure 1 in 
this report was taken at the time of the violation 
showing the location the building was placed and 
clearly show that the building has a full-size garage 
door. The building as placed was in violation of 
Zoning Code Article 2.3.3.A.i.b. which states that 
garages must be set back twenty (20) feet from the 
property line the garage doors face.  
 
Saunders came to City Hall and filled out a Zoning 
Permit Application on 9/1/2023, claiming that the 
structure was an “out building” that was 10 x 20 
feet. The application was denied by Planning and 
Development Department Director Shae Strait, on 
the grounds that Saunders did not provide the 
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BOARD OF ZONING APPEALS 
STAFF REPORT 
PETITION # BZA 24-06 
PREPARED 6/6/2024 
 

 
BZA 24-06 - Staff Report - Page 2 

 

distance the building was set back from his 
property line.  
 
Saunders then took no further action to get the 
necessary permitting to bring the building into  
compliance and was issued a notice to appear in 
court in regard to the violation. The case was heard 
in Municipal Court on March 28th, 2024. 
 
One decision of court was that Saunders would 
apply for the proper permitting to bring the 
building into compliance. He filled out a Building 
Permit Application on 4/11/2024, where he stated 
that the building was an unattached 12 x 20 foot 
wooden garage, which will have electric run from 
the house for a garage door opener. This  
application also sited a contractor involved called 
Optimum Contracting, which does not have a city 
business license. This application was also denied 
by Planning Director Shae Strait, because it once 
again did not meet the setback requirements of 
Section 2.3.3.A.i.b. of the Zoning Code. 
 
Saunders had intentionally understated the building 
size in the original permit from September 1, 2023 
in order to not require a Building Permit and review 
by the Building Official. Saunders also 
misrepresented the original project claiming it was 
just a storage shed and not a garage. In the latest 
permit, Saunders admitted it was a garage for 
storing vehicles within. 
 
Then on 5/13/2024, Saunders submitted an 
application for a Variance with the Board of Zoning 
Appeals. The request stated that he put a 12 x 20 
foot garage beside his house, that it is behind the 
front of his house, that the neighbors have no 
problem with it, that he has no problem seeing to 
back out of the garage, and that it is 16 feet from 
the property line to the “road”. This is not 
measured from the edge of the right-of-way / 

property line as outlined in the zoning code. The 
variance request includes affidavits signed by 
neighbors saying they have no problem with the 
garage. The entire application can be found as an 
attachment to this report. This variance request 
was denied by Planning Director Shae Strait, on the 
grounds that the request did not meet the 
minimum requirements for a variance. The code is 
written as follows: 
 

A. The City of Fairmont Board of Zoning 
Appeals may grant a variance to the Zoning 
Ordinance if it finds that the variance: 
i. Will not adversely affect the public 

health, safety or welfare or the rights 
of adjacent property owners, 
residents or the neighborhood; 

ii. Arises from special conditions or 
attributes which pertain to the 
property for which a variance is 
sought and which were not created by 
the person seeking the variance; 

iii. Would eliminate an unnecessary 
hardship and permit a reasonable use 
of the land; 

iv. Will allow the intent of the Zoning 
Ordinance to be observed and 
substantial justice done; and 

v. Is the minimum variance that will 
accomplish this purpose.  

 

Staff Comments 
This appeal case has a long history based on the 
primary issue that the homeowner had a garage 
placed without first applying for or receiving any 
permitting. Had the applicant applied for a permit 
first, which is the recommended course of action, 
he would have been advised from the start that the 
building must be set back twenty feet from the 
front property line.  
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The applicant states that the minimum variance 
requested is 4 feet, which is incorrect. As calculated 
by staff using available mapping resources, the 
building sits approximately 9 feet from the front 
property line, and approximately 19 feet from the 
edge of the roadway, which it should be noted that 
these are not the same thing. The Zoning Code 
requirements in Section 2.3.3.A.i.b. state that 
garage doors must be located twenty (20) feet from 
the property line which they face. 
 
It is the opinion of staff that there is no reason that 
this building could not have been moved when the 
initial code violation was issued for working without 
a permit. The applicant was made aware as soon as 
possible of the setback requirement. The applicant 
then proceeded to perform additional work after 
the notice of working without a permit was issued 
including running electric to the garage, finishing 
the gravel driveway, painting the wooden floor for 
parking vehicles, and more.  
 
The variance request claims that the ground slopes 
up in the rear yard in an inhibitive manner and 
prevents the garage from being moved back any 
farther than it currently sits. Photos taken of the 
site by staff show that this is not true; it is a very 
gentle slope if significant at all, with the anticipated 
slope being approximately 5% (10 feet of rise across 
a total of 177 linear feet of distance between 10 
foot contour lines of the WV Flood Plain map). 
Figure 2 also shows the surrounding topography, 
indicated by yellow lines, from which we can infer 
that this property does not have a significant slope.  
 
The applicant actually has another accessory 
structure, a storage shed, located in the rear yard 
which does not appear to have required moving 
significant amounts of dirt to install. It should also 
be noted that staff found no record of a building or 

zoning permit for this accessory structure. It is 
unknown when this building was constructed (See 
Figure 3). 
 

 
Figure 2 – Screenshot of nearby topography from WV Property 
Viewer 

 
Figure 3 - Screenshot of Google Street View Showing Other Accessory 
Structure 

 
Figure 4 - Screenshot of Google Street View of Gravel Driveway Area 
Before Unauthorized Garage was Placed 
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Comprehensive Plan 
The Comprehensive Plan makes no mention of 
changing the setback requirements, nor does it 
advocate for variances such as this to the Zoning 
Code. 

Board Actions 
The Board of Zonings Appeals may reverse, affirm 
or modify the order, requirement, decision or 
determination appealed from so long as the action 
of the Board taken on appeal is consistent with the 
rules, regulations and requirements of the zoning 
code. 
 
The decision is that: 
 
James Saunders, petitioner, did not meet the 
minimum requirements under City of Fairmont and 
State of West Virginia code, particularly that a 
variance must “arise from special conditions or 
attributes which pertain to the property for which a 
variance is sought and which were not created by 
the person seeking the variance”. Arises from special conditions or attributes which pertain to the                   

Staff Recommendation  
Staff recommends that the Board of Zoning Appeals 
Affirm the decision made by Planning Director Shae 
Strait as it pertains to the denial of a variance. 

Findings of Fact 
1. James Saunders is the petitioner and owner of 

the property 
2. The property is zoned Neighborhood Residential 
3. The use is a Single-Family Dwelling Detached 
4. The property is addressed 4 Freeland St 
5. The property is identified as Tax District 3, Map 

8, Parcel 102 
6. The parcel is approximately 0.26 acres 
7. The property contains a single-family dwelling 

that is approximately 1200 SF 

8. According to property records the principal 
dwelling was constructed in approximately 1881 

9. The property also contains an accessory 
structure, a shed, located in the rear yard, for 
which staff did not find record of a building or 
zoning permit; this structure does not appear to 
have required substantial and unreasonable 
earthwork for its installation 

10. The original violation issued by Code 
Enforcement is for working without proper 
permitting issued on September 1, 2023 

11. The original Zoning Permit request for a 10 foot 
by 20 foot storage shed was denied on October 
23, 2023 after Saunders failed to provide, in 
writing, all information necessary to have the 
permit reviewed and potentially approved; the 
application was originally submitted on 
September 1, 2023 after the Notice of working 
without a permit was issued 

12. The garage that was built without proper 
permitting is in violation of setback 
requirements found in Section 2.3.3.A.i.b. of the 
Zoning Code 

13. A meeting was held on October 23, 2023 with 
City Staff and James Saunders in an attempt to 
resolve the issue; Saunders refused to make any 
changes 

14. On October 24, 2023, a summons to municipal 
court was requested by the Code Enforcement 
official, Mr. Steve Boyce, who was in charge of 
the case 

15. The initial court hearing took place on March 
28, 2024 

16. Further work was completed during the stop 
work order, such as installing electricity, 
completing the gravel driveway, painting the 
interior floors, and installing steps on the 
eastern side of the building 

17. The average grade between contour lines on 
the WV Flood Plain Map is 5% 
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18. The building is larger than initially stated in 
2023, which impacts which permits and codes 
that apply to the structure; the actual building 
size was disclosed after the March 2024 court 
appearance 

19. A new building permit was applied for on April 
11, 2024, which was denied by Shae Strait 
because the structure did not meet setback 
requirements as stated above 

20. The variance petition and subsequent appeal of 
denial of a variance petition was filed on May 
13, 2024 

21. The appeal is that 4 Freeland Street does have 
significant topographic challenges in the rear 
yard which are prohibitive for the placement of 
accessory buildings in that yard space and that 
the decision of the Planning and Development 
Department Director, Shae Strait, to deny the 
request was erroneous to the facts of the 
property and its topography. 

Attachments 
Please see the attached application and zoning 
map. 
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